
Domestic Workers: At Home and on the Range 
 
By Susan L. Brady 
 
 Sponsoring foreign nationals for permanent residence through employment-based 
immigration has presented increasingly difficult challenges these last few years.  PERM 
ushered in a new era in the world of labor certification that made us all sit up straight and 
double-triple check our applications, feverously hunting for typos or other missteps. For 
those determined by the U.S. Department of Labor (DOL) to be unskilled337, successful 
sponsorship of permanent residence requires nothing short of herculean efforts. Domestic 
workers fit squarely inside this group and they are the centerpiece of this article in 
addition to those who have sometimes been confused as being domestic workers: I write 
of cattle ranchers, of course.  
 
 These two can be conflated because both often require live-in services. That is, 
the worker is often required to live on the employer’s premise as a condition of 
employment. The regulations make clear that live-in requirements subject the case to a 
far greater level of scrutiny than if the position were a live-out one338. The tip here for the 
practitioner is to avoid live-in requirements when possible. Make sure that employers’ 
preferences are not confused with requirements (as is often the case).  
 
 There are specific provisions of the PERM regulations that deal extensively with 
the additional burdens triggered by a live-in requirement and this will be discussed 
below. Because PERM has turned labor certification into an exercise in checking off 
boxes, and because it appears that real people do not look all that much at the sum total of 
those checked boxes, you get audits asking why a live-in cattle rancher is not a live-in 
domestic worker. Then you have to explain that, and I have to admit that that is the fun 
part as you will see.  
 
 To return to the main point, the sponsorship troubles faced by domestic workers 
and their cousins on the range cannot be solely ascribed to a single agency, the DOL, or 
to its regulations. Rather, the troubles have more to do with the interplay among various 
agencies and, ultimately, the troubles are a result of a failure to obtain comprehensive 
immigration reform. The last time that unskilled workers had a real shot at pursuing 
permanent residence based on an offer of employment was the last extension of Section 
245(i) of the Immigration and Nationality Act under the Legal Immigration Family 
Equity Act (LIFE Act) of 2000339. Since then, immigration options have dried up and 
unskilled workers now find themselves in the middle of an immigration desert. 
 
Domestic Worker Troubles 
 

                                                 
337  Unskilled refers to positions that require less than two years of experience or training, see Other 
Worker. 8 C.F.R. § 204.5(l)(2) (2008). 
338  Live-out is a term used to explain positions that do not require live-in services. 
339  LIFE Act Amendments of 2000, Pub. L. No. 106-554, 114 Stat. 2763. 
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 For those of you unfamiliar with domestic worker troubles, let us take a quick 
detour and see how this plays out in the real world. If a U.S. employer, let us say a 
mother, wishes to sponsor a domestic worker for her children as a nanny, then she could 
choose to initiate the permanent residence process while the nanny remains abroad. Upon 
approval of same, she would then (timely) file the Immigrant Visa Petition and, once that 
was approved, she would wait for a visa number to be available in the nanny’s preference 
category, 3rd Other Worker (unskilled). By optimistic estimates, this is going to be at least 
a six-year wait.340  
 
 Assume, however, that this is not acceptable because the U.S. employer needs a 
nanny now when her children are young and not when they are heading off to college. 
She will need to find a way to bring the nanny to the United States temporarily and the 
solution is the B-1 domestic worker visa. Assume all the stars align and she is one of 
those U.S. workers who meet the restrictive, career-diplomat-inspired criteria set forth in 
the Foreign Affairs Manual to even be eligible for sponsorship. Assume further that her 
nanny can show strong ties abroad, that she can overcome any presumption of immigrant 
intent, and that she is otherwise eligible.341 The nanny’s stay in B-1 status will be defined 
by a frantic hustle and bustle of extension/renewal filings just to stay in the United States 
lawfully and to stay work authorized. The bottom line with the B-1 is that it does not lead 
to permanent residence and it is intended, at most, to allow a domestic worker to remain 
in the United States temporarily.  
 
 Assume the following instead, the typical scenario: The U.S. employer already 
has a nanny and now she wants to sponsor her for permanent residence. The U.S. 
employer’s kids love her, the U.S. employer relies heavily on her, she is a good person, 
she pays her taxes. No matter how compelling the facts, the nanny is almost guaranteed 
to be in the United States unlawfully and this severs her immigration options under 
current laws almost always. Some are qualified under Temporary Protected Status or are 
grandfathered under Section 245(i) or other, more forgiving immigration law, but most 
are not. Some proceed despite the odds with the hope of securing a place in the line 
should we obtain comprehensive immigration reform. 
 
Domestic Worker Updates   
 
 The first notable update is that the nanny (SOC 39-9011.00) is regrettably once 
again an unskilled worker. It appears to be an unusually volatile category since it has in 
the past been considered a skilled position; that is, a position that the DOL has 
determined requires at least two years of experience. At the time of the publication of the 
first PERM book, a Nanny was broken down under the general SOC and provided its 
own classification (SOC 39.9011.01). Happily, it was a Job Zone Three, but now there 
                                                 
340 To access the State Department’s visa bulletin, which lists the processing dates for family- and 
employment-based preference categories, visit the State Department at 
http://travel.state.gov/visa/frvi/bulletin/bulletin_1360.html. See, e.g., visa Bulletin for May 2008, Visa 
Bulletin No. 118, Vol. VIII, at http://travel.state.gov/visa/frvi/bulletin/bulletin_4205.html (last visited April 
28, 2008). 
341  9 F.A.M. 41.31 N9.3-2. 
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are no breakdowns of the general Child Care Worker category and it is a Job Zone Two; 
meaning, it has an SVP of 4 but less than 6.342 This is a big deal, of course, because it 
means that nannies are relegated to the 3rd Preference Other Worker category, a category 
that limits green card issued a year to 10,000 total.343

 
 There is another less obvious update brought about by the DOL regulations of 
July 2007, which were aimed at stamping out fraud and corruption in the labor 
certification process. Those regulations notably ended the long-standing practice of 
substitution,344 added scary enforcement tools to go after employers and practitioners,345 
and (most devastating to practitioners) ended the ability of an employee to pay for any 
legal fees or expenses in the labor certification process for the most part.346 The DOL 
regulations also limited the validity of labor certification applications to 180 days from 
date of certification.347  I have to admit that I did not realize how this last change affected 
domestic workers until it played out in one of my cases.  
 
 I actually had a chance at obtaining permanent residence for a domestic worker in 
B-1 status. The U.S. employer was subject to frequent international transfers and she had 
successfully secured B-1 status for her employee several times. She was going to be 
transferred abroad in two years or so and it was hoped that she would be able to stay 
abroad for several years and then the nanny could apply abroad for an immigrant visa 
when her priority date became current. The odds were still stacked against her, but she 
had a chance of keeping her nanny legal in B-1 classification and pursuing permanent 
residence in the far-off future. However, the DOL regulations messed up this plan. An 
approved PERM now meant that she would have to immediately apply for an Immigrant 
Visa Petition, which in turn meant that the chances of her extending her B-1 status 
further, getting a B-1 visa abroad, and entering the United States in B-1 status would all 
be sharply diminished because both the U.S. Citizenship and Immigration Services and 
the U.S. Department of State ask specifically about this when the foreign national seeks 
benefits. It can be assumed, further, that the U.S. Customs and Border Protection would 
also access this information in their database when reviewing a candidate’s request for 
admission. Thus, the DOL regulations’ changes in 2007 have effected a very real, albeit 
subtle change for the domestic worker.  
 
Requirements under PERM for Employees of a Private Household 
 
 The DOL regulations at Section 656.10(d)(2) of Title 20 of the Code of Federal 
Regulations mandate that a Notice of Filing a Permanent Residence Application be 
posted in cases where the job site is a private household and where there is at least one 

                                                 
342  SVP refers to the Specific Vocational Preparation. 20 C.F.R. § 656.5 (2008). It appears that the DOL 
interprets 4 < 6 to mean that the position normally requires between 3 months and 1 year of experience to 
perform the job.  
343   I.N.A. § 203(b)(3)(B) (2007). 
344   20 C.F.R. § 656.11 (2008). 
345   Id. § 656.31. 
346  Id. § 656.12.  
347  Id. § 656.30. 
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U.S. worker. When these PERM regulations were first issued, there was at least one 
household employer who did not post because there were no U.S. workers.348 The case 
was erroneously denied and I am sure that the DOL is more careful when reviewing this 
issue in an audit; however, I would still recommend caution when it comes to this. What 
if a U.S citizen pool cleaner strolls through the house during this period? The bottom line 
is that being cautious is almost always a good idea, and in this case, posting is fairly easy 
to do. The U.S. employer simply slaps the notice on the fridge next to her kids’ artwork 
and that is it. 
 
Regulatory Changes under PERM for Live-In Domestic Workers 
 
 The first notable change under PERM is that there is no longer a Schedule B. 
Schedule B was used pre-PERM for occupations where the DOL had determined there 
was no shortage of U.S. workers. The DOL had determined that Household Domestic 
Service Workers were one of these over-supplied occupations, but the DOL limited 
Schedule B to workers who had less than one year of documented, full-time, paid 
experience.349 The ample supply of U.S. workers, it could be assumed, did not have much 
experience. At any rate, that is why pre-PERM only three months of experience could be 
required for Household Domestic Service Workers, but foreign nationals always had to 
have at least one year of documented, full-time, paid experience in order to be eligible to 
even file for labor certification.350

 
 PERM did away with Schedule B, but regrettably its remnants are still with us. 
Live-in workers are still required to prove up one year of full-time, paid experience (or 
the equivalent of one year).  What is most interesting about the fall of Schedule B and the 
DOL’s decision to retain the one-year requirement was their rationale. Schedule B was 
reserved pre-PERM for occupations where the DOL determined the U.S. supply was too 
high to justify labor certification. The fact that this was not even offered as a reason for 
the one-year requirement is noteworthy. The DOL explained the one-year requirement, 
instead, in other terms: 
 
 For more than 25 years, we have required proof of the 1 year of full-time, paid 
experience for live-in domestic workers to ensure that the alien knows the demands 
unique to household domestic service work, has some attachment to the occupation, and 
will likely continue working in this occupation after arrival in the U.S. Our experience 
has shown persons not previously employed in the occupation for a reasonable length of 
time generally do not remain in that employment in the U.S.351

                                                 
348  Carl Shusterman, PERM Denials: When “No” Doesn’t Necessarily Mean “No,” at 
http://www.ilw.com/articles/2006,0216-shusterman.shtm.  
349  20 C.F.R. 656.11 (2004). 
350  Pre-PERM, the Dictionary of Occupational Titles determined the SVP level for labor certification 
applications. House Worker was assigned an SVP of 3, meaning three months was the maximum amount of 
time that was necessary to be eligible to undertake the job duties of a House Worker. EMPLOYMENT & 
TRAINING ADMIN., U.S. DEP’T OF LABOR, DICTIONARY OF OCCUPATIONAL TITLES (4th Ed. 1991). 
351  Labor Certification for the Permanent Employment of Aliens in the United States, 69 Fed. Reg. 77,358 
(Dec. 27, 2004).  
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 This rationale appears less to do with anything related to Schedule B and 
everything to do with an overall concern about the potential for leap-frog fraud in the 
domestic worker category. To explain, it appears that the DOL is concerned—even 
now—that foreign professionals, such as doctors, lawyers, etc., will use the live-in 
domestic worker category as a way to leap frog into other professions in the United 
States. This was cited as being a past practice and one must assume a very old one 
because no sensible foreigner would want to leap frog on top of an occupation where the 
chances of success are very small and the time line is at best estimates six years long. 
Notwithstanding this, there seems to be a concern that this very thing will happen if 
inexperienced foreign nationals are permitted to be live-in domestic workers and that is 
why live-in domestic workers are still required to document one year, full-time work 
experience. 
 
 Turning now to regulatory updates, Section 656.19 is devoted entirely to PERMs 
filed for live-in household domestic service workers. In addition to requiring the one-year 
of paid, full-time employment, Section 656.19(b)(3) spells out exactly what the 
experience verification letter must contain. The level of detail required under PERM is 
much more exhaustive. The DOL wants the letters to spell out exactly the nature and 
condition of employment, including how many hours were worked per day and per week, 
where the work was performed, what equipment and appliances were used, and the 
amount of pay.   
 
 Section 656.19(b)(2) sets forth the contractual requirements for all live-in 
household domestic service workers. The contract requirements are fairly straight 
forward and they can be used to fairly easily create the contract in duplicate. Section 
656.19(b)(1) requires a short statement from U.S. employers detailing the household 
living accommodations, including how many rooms are in the household, how many 
adults and children reside in the household, and information regarding the free board and 
private room not shared by anyone will be provided. The employment verification letter, 
contract in duplicate, and employer statement must all be finalized at the time the labor 
certification application is submitted with the DOL. 
 
 It is clear that live-in household workers are particularly susceptible to all sorts of 
abuses. Their work is exclusively in the private sphere and the DOL does have the duty to 
try to regulate the permanent, full-time job offer. But, since it has become increasingly 
difficult to even file one of these cases, it remains to be seen whether the new layers of 
protection are going to make any real difference. It seems very likely that just the 
opposite may occur: If no one can sponsor household domestic workers lawfully, then 
they will do so unlawfully where absolutely no terms and conditions will be offered up 
for DOL inspection and approval. 
 
Live-In Requirements for Household Domestic Service Workers Must Still Be 
Essential To the Job Duties 
 
 Some things do not change and that is certainly the case with live-in domestic 
workers. There is a rich history of cases dealing with live-in household workers and the 
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most salient decisions have been codified at Section 656.17(j)(2). The DOL is going to 
heavily scrutinize live-in workers so you have to have a very solid case if you are going 
to use this as a requirement for the position. To prevail with a live-in requirement, the 
U.S. employer is going to have to prove “that the live-in requirement is essential to 
perform, in a reasonable manner, the job duties described by the employer and there are 
not cost-effective alternatives to a live-in household requirement” [emphasis added].352 
The typical example of two working parents with unpredictable schedules, high-
pressured jobs, frequent travel requirements, and young children is codified at this 
section. The parents do not have to both be working parents in the traditional sense: 
socialite parents can make very convincing arguments, too. The point is that it has to be 
erratic and compelling enough to justify having someone at home all of the time; it 
cannot be merely very convenient. In addition, evidence is required in the form of travel 
vouchers, etc. “Mere statements” are not enough.353  
 
Other Live-In Positions under PERM 
 
 It is not every day that you get to write about household domestic workers and 
cattle ranchers in the same paper. The connection here, as discussed above, is that cattle 
ranchers are generally live-in positions and this gets them confused with live-in 
household domestic workers. You have to check off the box for live-in worker (H17) on 
Form 9089 Application for Permanent Employment Certification, but then you answer no 
to the question about being a live-in domestic service worker (H18). The next thing you 
know, you get an audit asking you to explain how the live-in cattle rancher is not a live-in 
domestic service worker. That’s when you get to make your case, but the PERM 
regulations do not really provide much guidance for non-domestic worker live-in 
occupations, like the cattle ranchers. You have to use common sense and make the case 
that such a requirement is normal for the area and industry (see below). 
 
Arguments in Support of Live-In Cattle Ranchers under PERM 
 
 The first point of your response to the audit should be to properly explain how 
cattle ranchers are not domestic workers. A little bit of common sense about ranching is 
all that is required to satisfactorily make the point. To begin with, make the argument that 
cattle ranchers are physically removed from domestic quarters, and that they will not be 
doing any type of domestic work at all. They stay with the cattle and anyone who has 
been at a ranch knows how critical it is to keep the animals separated from the home. 
Animals near the home quite simply make the home smelly and will lead to an infestation 
of flies and the like. Flies and other insects bring diseases and diseases make people sick 
and die. The ranching folks figured this out a long time ago and that is why houses on the 
ranch are surrounded by a gate to keep the animals away and to keep the house clean and 
sanitary.  
 

                                                 
352  20 C.F.R. § 656.17(j)(2) (2008). 
353  Id. 
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 There is no one way to answer the question about how a cattle rancher is not a 
domestic worker, but it is always a good idea to answer fully in a PERM audit and to 
make your point loud and clear. One successful technique involves providing an aerial 
map explaining where the cattle are, where the house is, and where that gate around the 
house is. This seems to satisfactorily explain how cattle ranchers are not at all domestic 
workers: They are clearly away on the range tending to the cattle. 
 
 The second point you will need to make is about how the live-in requirement is 
normal to the area and industry. Section 656.17(j)(1) states that working conditions must 
be normal to the occupation and in the industry. Since there appears to be a lack of 
guidance on what is normal in the ranching industry from a DOL perspective, it is time to 
go back to the basics and make the case in plain English for this requirement. Here, using 
the live-in domestic worker as a guideline, you can show how the live-in requirement is 
essential to perform, in a reasonable manner, the job duties of a cattle rancher. For this, 
paint a vivid and compelling picture of ranch life. 
 
 A cattle rancher’s job is demanding, unpredictable, and at times even dangerous. 
Cattle ranchers are expected take care of cattle, and this includes aiding cattle as they 
calve. Cows give birth at all times, including in the middle of the night, and the cattle 
rancher has to be able to be with the cow at a moment’s notice. After calving, the cattle 
rancher must stay with the calf and mother cow to ensure that both are healthy. Cattle 
ranchers also have to protect the animals from predators and this requires the cattle 
rancher to make regular rounds at night. Cattle’s top predators in Texas include coyotes, 
bobcats, and cattle rustlers. Cattle rustlers are still a constant threat in Texas and cattle 
ranchers play a central role in protecting the ranch’s livestock.  
 
 Cattle ranchers are also responsible for maintaining the pasture where cattle graze 
and roam every day. In Texas, one of the biggest threats to the pasture is feral pigs: Texas 
has more feral pigs than any other state (approximately 2 million).354 These feral pigs are 
extremely destructive and they can easily destroy the land by rooting up the land. They 
also spread diseases and attack ranch animals. The cattle rancher presence is therefore 
critical to ward off attacks by the maddening feral swine and to minimize any damage 
done to the ranch.  
 
Final Considerations for Cattle Ranchers 
 
 Representing U.S. employers of cattle ranchers in the PERM process can be very 
enjoyable and it is certainly very interesting. One word of caution: While it is fairly easy 
to defend the live-in requirement given the constant demands of the job, I would stop 
with that requirement when possible. U.S. employers of cattle ranchers are often eager to 
tack on other less-defendable requirements, such as no drinking, spitting, or swearing. As 
with most other areas in labor certification, careful practitioners are going to work closely 
with their clients to make sure that they have reasonable expectations of what can and 

                                                 
354  Bill Murphy, Four-Legged Soil Tillers, THE HOUSTON CHRONICLE, Mar. 21, 2006, at B1. 
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cannot be successfully defended through the labor certification process. I draw my line at 
no drinking, spitting, or swearing. 
 
Conclusion 
 
 While PERM has not changed much substantively in labor certification, the new 
procedures have certainly affected a change on how cases are handled. It is clear that 
complete and thorough audit files are essential if you have any case where the employer 
requires live-in services. For live-in domestic workers, the PERM regulations are 
exceptionally clear about what must be included in an audit file before filing and those 
provisions have been cited above. For other live-in workers, it is less clear and so it is 
important to make the case that the job requirements are normal to the area and 
occupation. The burden is still on the practitioner to be familiar with labor certification 
cases as well as the all applicable regulations and, above all, to proceed cautiously and 
with great care with live-in cases. In many ways, we are still embarking upon the 
unknown and this is still a brave new world. 
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